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ni d t. i .11. rr c tir.v jear.--c whoso
rust- - has ! . t if. - d .mJ remandeJ by the
Suprcti.e t o-- it

nnrrnLic ei-J- .' ial.
Jofferson City. Mo . Dec 15. The Missouri

Supreme Court to-d- reversed and remand-&- 1

for a new trial the ose of Emll A.
Meysenburg of St. Louis. The opinion was
written by Judse Thomas A. Sherwood. anJ
handed down in Division No. 2 of the Su-

preme Court at 2 o'clock.
All of tho other Judges of the division

concur with Judge SheryooJ In the rever-

sal, but differ as to disposition of the case.
Judge Uantt riled a opin.on on the
case, while Judge Burgess attacnnl a brief
memorandum to the Sherwood opinion
agreeing cxtpt as to Instructions numbers
t and 11 by trial court

Judge Shrrwrod hinted in hip opinion that
there is absolutely no ground for a convic-
tion and orders tho defendant discharged.
The majority of the court does not agree
to the discharge of the defendant, to he will
l tried auin for the alleged charge of
Iiriberj.

Judge" Sherwood Judge Douglass
and Circjit Attorney Folk Toi the manner
in which the case was conducted and blames
llifin for errors in the record.

The reveis-a- t was obtained ihirF.v on ac-
count of a faulty iiidleiiucr.i. Judrfe tiher-vvo-

attacks th ind c.ment m the flist pjtt
cf his opinion, in v. a eh he saj-,- .

"A man is innocent until his giUlt Is
It id li.i-ri- that what is ntnarked in tl.. ii:.li. 'ment docs nut exibU

Facts niu-- t t.p st.if i in an indictment with
iml riridliitv. TfciiigvUie ulleg-t-tlo- ns

of the indli uacni. if tnir, tuerd' wjs
nothing mat th defendant has done "or
could do m consideration of a bribe le--
eclved. and thtro is no avcrm-- nt in the in- -

j oictnient that the defendant ha-- i done any
act in the pa.t or promised to uj ny act
in the future in consideration of what heI nad received.as rr w in mi mi r.ucn
'lO AITIIUHIJl A CU.1CIIU.

"How. then, do tho defendant's alleged
acta amount to bnlreii. cither at common
law or to accepting a bribe under our stat-
utes. Plalniy. the do not. And it ma b
turther ien.url.cd in tills connection that
the statement in the JudliAm. ut that tne
5.vOa ui. "the pretended and ostensible
pnc'. cons.deration and value uf certain
worthless nd unmarKctaine shares of
btock.' etc was a mcto matter of evidence,
and had no business or place among the al-
legations of an indictment."

Judge Sli.TV.ood hulas that it was not
necessary ou the part of the defendant to
lne a motion to quaih the indictment in the
trial court, as it Is equally as available la
the court to- - do so, or even tho appeal
court ttiav raise the cju stion of a faulty
Indictment and reversfjho cas;.

In another place, speaking about the
character of the evidence taken in the case.
Judge Sherwood sais: It would be simply
u Mroo to hold tnat such evidence would
authorize a conviction."

Judge Gantt agrees with Judge Sherwood
takes occasion to say some cutting things
about Juego Uuuglass and Attorney Folk.
Ha remarks in his thirty years' experience
ou the Supreme bench uf Missouri that tho
Mevbenburg record contained more errors
than any iie had ever met berore.

Thia wa3 the last opinion written by
Judge Sherwood before retiring from the
Supremo bench after a of thirty
j ears. The court will not meet again until
next ycor. when Judge Kox will have be-

come a member of the court, and Judge
Shervood whl hae retired.

Tho tlnal paragraphs of Judge Sherwood's
opinion are as follows.

"It was wholly unprecedented and at war
with familiar principles for tne court to
permit tho Clicuit Attorney to ask the
sauel of prospective juries if they were ac-
quainted with certain noted brlbe-giver- a

and takers, naming them, all of whom were
then under indictment In Uie same court.
SEGREGATION IS COMJEM.EIJ
AS JtErilEUE.NMUI.E CO.MJL'CT.

"This was evidently done, and was an
order by an indirection to do what could
not have been done directly. To intimate to
the Juries that the defendant was a bird
of the same feather and thus in advance
prejuclce the panel ugainst them. The trial
court of Its own motion should have surely
lebukcd this repiehenslblo conduct,

"The trial court should not by its order
have segregated deTendant from his counsel
and set him apart from them, thereby mak-
ing it Inconvenient for them to consult with
him as occassion should require. Such an
order Is without prcoe-ocn-t. Hut in as much
as no objection was made or exception
rtaved to this order at the time when made
no advantage can oe taken hero of its be-
ing erroneous.

"This record abounds at every turn with
errors committed, but none of them, how-
ever. In fat or of the defendant. It would
fill a volume properly to note and comment
on them: it will not be attempted. Those
already mentioned must be taken as in-

dices of the rct.
"But. I will say this for the record at bar

that It occupies tho bad of
holding a larger number of errors than any
other record in a criminal ca.o I have ever
pfore examined: and that if thia record
Xhlblts a jumple of a fair trial, then let
ustice hereafter be svmbolized by some

thing other than the blind goddess with
sword and scales.

"Because cif the fact that there Is no evi-

dence to support the verdict of guilty tho
judgment should be reversed and defendant
dlicharged."

Judge Gantt agreet with Judge Sherwood
In boluing that the indictment Is bad. but'
believes that the evidence la sufficient to
Justify another trial of tho Cfcse. The case
will therefore go back to St Louis for re-

trial.
After 'reviewing trie charge of bribery

against the defendant as pet forth in the
indictment, which Is presented In full, the
opinion by Judge Sherwood first takes up
the statute en wjilch the indictment Is
founded, which Is in two sections, the lat-
ter ,of which applies to this particular In-

dictment.

THE ST. LOUIS REPUBLIC.
YEAE. ST. LOUIS. MO.. WEDNESDAY. DECEMBEE 1902.

COURT CRITICISES TRIAL METHODS;
GRANTS MEYSENBURG A NEW HEARING.

Judge Sherwood, in Rendering His Last Opinion From the Bench, Reviews Work of .Circuit Attorney
Folk Majority of the Court "Does ot Agree to Discharge Defendant. Who Will Again Be Ar-

raigned in Connection With Suburban Bill Legislation Indictment Is Ileld to Be Illegal.

PROSECUTING ATTORNEY DECLINES TO DISCUSS OPINION-AWAIT- ING TRANSCRIPT OF RULING.

POINTED EXTRACTS FROM JUDGE SHERWOOD'S OPINION.

'It was wholly unprecedented and at war with familiar principles for the Court to permit the Cir-

cuit Attorney to ask the panel of prospective jurors if they were acquainted with certain noted bribe
givers and Takers, naming them, all of whom were then under indictment in the same court. This was
evidently done in order by an indirection to do what could not have been directly done: to intimate to
the jurors that defendant was a bird of the same feather, and thus in advance prejudice the panel
against him. The trial court, of its own motion, should have severely rebuked this reprehensible con-

duct.
"The trial court should not, by its order, have segregated defendant from his counsel and set

him apart from them, thereby making it inconvenient for them to consult with him as occasion should
require. Such an order is without precedent. But inasmuch as no objection was made or exception
saved to this order at the time when made, no advantage can be taken here of its being erroneous.

"This record abounds at every turn with errors committed; but none of them, however, in favor
of defendant. It would All a volume properly to note and comment upon them: it will not be attempt-
ed. Those already mentioned must be taken as indices of the rest.

"But I will say this for the record at bar, that it occupies the bad e of holding a
larger number of errors than any other record in a criminal case I ever before examined, and that if
this record exhibits a sample of a fair trial, then let Justice hereafter be symbolized by something
other than the blind goddess with sword and scales.

"T. A. SHERWOOD, J."

Attention i drawn particularly to two
principal parts of the indictment, desig-
nated "a" and "b." The first part of the
indictment, which charges Meysenburg-wit-
having accepted a gift In consideration of
his vote for the bill, the court hclds. is
in contlict with tho latter part, which
charges that until $9,000 was paid him he
would oppose and defeat the bill. As It was
the latter paragraph, however, ou which
tho defendant was tried. It is the only one,
the court holds, whose sufficiency need be
examined.

The court then Into an exhaustive
examination f the statute defining bribery,
quoting numerous authorities, to determine
the sulllciency of the indictment.

In the case before us th statute of prosecu-
tion speaks cf uhat would be criminal acta on
the part of a numwr of official persons,

A Juse or Justtce of any court, Justlc of
the Peace, memtr of the lg!lature or officer
or employ thereof, and any other public officer
of tliH State, or of ary county or city, town
"r township thereof, who shall recelre a brlba,
etc.

It would eem that so far as concerns a mem
br of a legllativ e body, that th. corrupt agree-
ment must be '

1. That th: voto will be Uriien for loot par-
ticular person. vor j,

That the vote will beotfvfn la aom par-
ticular manner, or

f
3 That the Tote will be gives upon seme par-

ticular side, cr
4 That the action will be more favorabla to

ono side than to the other, or
f That tne. lettfslator will neglect or omit to

perform some official duty, or
C That he U1 perform the earns with par-

tiality or favor or otherwise than according to
law.

Hut the irdlctment here does not proceed In
this minncr. It does not follow the statute,
either In a general or In a specific way, and If
the word "oppoe, reslet. withstand, thwart
and defeat" can be regarded aa the proper worda
to use, still unless the Indictment had specified
how or In what way and manner, defendant
agreed he would oppose, resist, etc.. the use of
thos words would bo the mere statement of a

conclusion and. therefore, wholly insuffi-
cient and inadequate, aa stated In the foregoing
authorities.
HL.ACK.MAIL.ING COXPIDEJlED
INSTEAD OK A 1IRIDB

la concluding this paragraph of the opinion
It may not be amirs to say that the claiu of
tho Indictment Just considered would poem mora
closoly to risrmbltt a black-mallln- g scheme than
the acceptance of a bribe

And It appears passlns strange that the 'legi-
slative agnt," the promoter of the proposed
ordinance, ehould maJte an express asreement
with defendant that the latter should "oppos'.
r-- etc," the pending ordinance until and
unless tho :um of money should be paid Mm.
and then immediately paid it. In other words.
the promoter of tba enterprise expressly agreed
with defendant that the latter should oopose
such enterprise, and then Immediately paid him
r),000 to lnstantlj refrain from such opposition,
thu contemporaneously bargained for.

In short, the promoter expressly agreed with
defendant fjr his opposition to the ordinance,
and then immediately paid him before such op-
position could possibly begin. Such tiaiyactl&n
closely resembles a child's play of cross pur-
poses.

Toklnz the allegations of the Indictment as
true, there was nothing that defendant had dona
or could do in consideration of the bribe re-
ceived. And there Is no averment In the indict-
ment that defendant had done any act In the
pat or promised to do any act In the future, in
consideration of what he had recelted. state
vs. Faunuer--. 3 Mo. 152; State vs. Phelan. 153
Mo. 122. How. then, do defendant's alleged acts
amoont to bribery either at common law cr to
nccfptlng a bribe under our statute? Plainly
they, do not.

And iy may be further marked In this connec-
tion that the statement in the Indictment that
the I9.4M was "the pretended and ostensible
price, consideration and value of certain worth-
less and unmarKetaole shares of stock." etc..
was a mero matter of evidence, and had no
business or place among the allegations of an In-
dictment-

2. N'or was it at all necessary, as has been
urged by the prosecution, for defendant to raise
tho point of the insufficiency of the Indictment
either tty motion to auash. demurrer or motion
in arret, since such insufficiency be'ng matter
cf record, can be raided by mere writ of error.
This was the rule at common law.. Rex vs.
Osmer. I Kist, SM; Rex vs. Everett, I B 4 C.
lit: ILx. vs. Norton, 8 C. & P. 1; Rex vs.
Jackson, 1 Leach. 303. See also State vs. Hagan.
IS I Mo. loc clt. 3.

And In this State it ha- -, been the rule ever
since the case of McGee vs State, t Mo. K.
that whercer a defect In an indictment Is avail-
able on motion In arrest. It is equally available
In this court on arpeal or error, and that this
court of Its own motion will raise the point.
State v. Meyers, id Mo. loc. clt. lli and many
sub Cas. And In determining the sufficiency
cf an indictment based on a criminal statute, the
rule of law is axiomatic that the language of
such statute must be strictly construed in favor
of the defendant, V. S. vs. Rapp, 30 Fed. Rep.
SIS, and no person can be brought within the
penalties of such statute unless the Indictment,
by proper averments, makes out a prima facie
case, t.y brlnglrg him within both the letter and
r..lrlt or meaning of such statute. Bishop Stat.
Crlm. (Snd Ed ) sec. 230; lb. sec 2TJ.

3 Rut een If the indictment could be held
sufficient, still the Judgment could not be af-
firmed for the reason that a fatal variance exists
between the allegation in the indictment that
"the sum of nine thousand dollars lawful money
of the United Stales" was paid defendant, while
the testimony offered In support of such allega-
tion clearly shows that such amount was not
paid In money but in lieu thereof, a check was
given for the amount. This constituted no evi-
dence whatever to auprort the charge. Bishop
Stat. Crlm. sec'. 33. 3.Numerous precedents announce and illustrate
this familiar rule and fundamental principle of
evidence. Thus It has been held that under an
allegation "of the lawf Jl money of the United
States," evidence that notes to the aaroe amount
Issued by a National Bank was not sufficient to
support the charge. 'Hamilton vs. State, CO Ind.
193.

So where the averment was that the
"defendant said he had paid aura
into the lnk. but the proof was that he said
the monevrad been paid, not stating by whom,
the defendant was acquitted for the variance;
Lord EllenbcTouch holding that "the assertions
were different in substance." Rex vs. Plestow.
1 Camp. 134.

In the State vs. Dodson. 71 Mo.. H3. frbrra
Dodcon was Indicted lor th embrxl-m- at of

horse- -, this c i -- t I'jt r evidence to shew
that he h cir.b";i.e.l the proceeds of the -- ale
of such hor-es- . after selling them, was whclly
Inadmissible and any instruction based thereon
incurably erroneous. Similar instances are found
in the books In great numbers, and some cf them
are cited In the brief of counsel for defendant,
WIDE DESCREPENCIES IN
INDICTMENT POINTED OUT.

4. nut further en the subject of the wide dis-
crepancy between allegata of the indictment anl
the probata offered In support of the charge. The
Indictment at bar alleges an "express under-
standing and agreement between the said Em.I
A. Meysenberg and the said Philip Stock " It
was aulte unnecessary to allege an express
agreement between defendant and Stock, but
being alleged It became descriptive of the of-
fense and bad to be proed us laid; this Is the
Inflexible and universal rule as shown by all

and as understood by all lawyers.
In the present Instance, "an express agree-

ment" beicg alleged, testimony touching an Im-
plied or Inferential one was out of the question,
and wholly Inadmissible.
STRICTNESS OF PROOF
MUST I1B ADHERED TO.

The same rule as to the strictness of proof In
support of certain needlessly minute allegatlonr
prevails even In pleadings In civil actions. Thus
Grecnleat; "No allegation, descriptive of the
Identity of that which is legally essential to
the claim or charge, con eier be rejected."

In Jestlfjlng the taking of cattle
Carnage feasant, because It was upon the cloe
of the defendant, the allegation of a general free-
hold title Is sufficient; but If the party states
thnt he was seized of the close In fee. and It
be traversed, the precise (state, which he has
set forth, becomes an essentially descriptive al-
legation, and must be proved as alleged. In this
case the essential and nonessential parts
of the statement are so connected as
to be Incapable of separation, and. there-
fore, both are alike material

Nor Is It material whether the be
founded In contract or tort; for In either case.
If a contract be set forth, every allegation le
descriptive. Thus In an action on the case for
deceit in the sale of Iambs by two defendants.
Jointly, proof of sale and warranty by one only,
as his separate property, was held to be a
fatal variance. So. also. If the contract de-
scribed be absolute, but the contract proved te
conditional, or In the alternative. It is fatal.
The consideration Is equally descriptive and ma-
terial, and must be strictly proved as alleged."
Glf. Evld. Sees. S8. H.

And under this view It has frequently been
determined in this State. In mere civil actions,
that the allegation In a petition of an express
contract or warranty cannot be established or
supported by proof of an implied contract or
warrant. Huston vs. TJler, 140 Mo. 252. and
cas. clt.. New land Hotel Co. vs. Furniture Co,
73 Ajp. 115; Call vs. Armour. 151 Mo. 1, c 3.If the observance of such strictness of prof
be the undevlatlng rule in ordinary civil ac-
tions, then assuredly, and by the stronger rea-
son, no less strictness can be permitted or tol-
erated In a criminal prosecution.

'. On the subject of proving the express agree-
ment as laid, the trial Judge made a distinction
between the concurrence of the wills of two
persons, and the concurrence of their minds, and
in the endeavor to give this distinction elucida-
tion, made this deliverance: "It is not necessary
to an agreement that the wills concur It the
mtnds concur. If I meet a. highwayman and he
presents a pistol and says If I do not surrender
my valuables he will kill. If ou paid under tnat
agreement. It Is an agreement of the mind."
such a distinction as this which separates d

from the lever which moves It. to wit. the
will, has never before appeared In print. If the
idea above set forth be correct, the doctrine of
durese. as laid diwn In the books, should nj
longer be accepted as an accurate statement of
the law. and a nuw dictionary and detlnltlon
should be made, formulated and promulgated as
to the meaning of aggrcgratlo menllum.

And the singular views of the trial
court aa to what an "express
agreement" means are lurtaer contained In this
Instruction to the Jury, given over objection and
exception of defendant: "Second: By the terms
'express understanding and agreement,' as used
In the Indictment and In thto Instructions Is
meant the concurrence of the minds of two per-
sons upon the same nrqposltion which has here-
tofore been set out by one or both of said oar-ti-

In words or by conventional signs of a de-
fined meaning.

"And an express understanding and agreement
made between two persons through the v.

In whole or in part, of a third per-
son, amounts to the same thing."

But there was no evidence whatever as to any
such words or conventional signs of a defined
meaning or of any other kind. So that the In-

struction, aside from Its conspicuous vagueness,
had no foundation in evidence on which to rest,
and besides assumed that some such conven-
tional signs of a defined meaning bad passed b
tween the parties. The whole evidence on this
point as to the Interview between Stock and de-
fendant is in these words: "I telephoned Mr
Meysenburg, on February 2. In the morning, that
I would like to meet him between ten and
elev en and the answer cam- - back that he would
be In. Mr. Kratz ami I went over to Mr.

and Mr. Kratz said: 'Mr Stock t
here to settle for those shares. I then stated
that I understood our people had not treated him
properly and I wanted to show we do by paying
the amount asked, although the shares were of
no value. He then turned to Mr. Kratz and said:
'Charlie, sou know very well I do not want any-
thing but what la fair and square. I m'rely want
the money which I laid cut.' He then handed
me a statement and these shares, stating he had
expended so much money. I did not look at the
statement at all. and handed him over the check,
and he In return gave me the balance between
the statement and the check, which was about
3U.42. I believe: he gave me that In currency.
I think I was about leaving when Mr. Mejsen-bur- g

said to me: 'Now. Mr. Stock. I want jou to
strictly understand that this Is a strict business
proposition and that it will not Influence my vote
respecting the Suburban bill.' Then I left with Mr.
Kratz." The witness stated that this was all that
occurred. He stated also, that he never had a
conversation with Meysenburg before this with
reference to paying him .W). or getting this
stock. Kratz did not testify, nor was he called
as a witness by the State. There Is nothing In
this testimony to shew any act of criminality
on the part cf defendant. The establishment of
Inferences, however, strong, or probabilities, how-
ever great, will not warrant a conviction. The
doctrine of chance does not apply here. Ogletree
vs. State, Ala. 03. Amer. Lead. Cas. 659;
Com. vs. McKle. l Gray. n. See also State vs.
Shelley. 1M Mo. (IS.
REASONABLE DOUBT EMPHASIZED
JN CASES OF THIS C3IABACTER.

Oreenleaf says: "A distinction Is to be noted
between civil and criminal cases. In respect to
the) degree or quantity of Tidenca necessary to

17,

Justify the Jury In finding their verdict for the
government In civil cases, their dutv is to
weigh the evidence carefulli. and to find for the
party In whose favor th evidence preponder-
ates, although it is not free fro-- n reasonable
doubt Hut. in criminal trials, the party ac-
cused is entitled to the benefit cf the legal pre-
sumption ii favor of Innocence, which In doubt-
ful cases Is always sufficient to turn the scale In
his favor. It Is. therefore, a rule of criminal
law-- that the guilt of the accused rrust be fully
proved. Neither a mere preponderance of evi-
dence, nor any weight of preponderant evidence.
Is sufficient for the purpose, unless It generate
full belief of the fact, to the exclusion of all
reasonable doubt. 11 is el.vnere said,
that the per'uaslon of guilt ought to amount to a
moral certainty, or 'such a mjral certainty as
convinces the minds of the tribunal as reasona-
ble men, beyond all reasonable doubt. And this
degree of conviction ought to be projuced when
the facts proved coincide with and are legally
sufficient to establish the truth of the hypothesis
assumed, namely, the guilt of the party ac-
cused, and are Inconsistent with any other hy-
pothesis. For It is not enough that the evidence
goes to show his guilt; It must be Inconsistent
with the reasonable supposition of his Inno-
cence."

It would be simply a farce to hold that such
evidence would authorize a c nvlctlcn. Not enly
Is there no expie a agreement proven aa
alleged, but no implied agreement; and without
such express agreement the State's case fails,
and it would enually have fall-- d had an implied
agreement been alleged, or rolled on. Even in
civil actions this court has constantly acted on
the principle of giving the defendants the bene-
fit of a construction favorable to the honesty of
the transactions, wren that construction would
as well consist with the circumstances as a con-
trary one. and that where doubts are entertained
as to the true construction to be given to the
conduct of the parties those doubts should be
resolved In favor of the defendants." Dallam.
vs. Renshaw. 2 Mo "33. This rule has frequent-
ly been followed In this court. Bank vs. Worth-Ingtu-

H5 Mo. lo clt. 1W and cas. clt- -: Greener
vs. Scholz. 154 Mo. loc. clt 1S4.

If such favorable presumptions are Indulged
In favor of honesty where the charge is mere-
ly fraud, then a fortiori should a. like but more
favorable view be taken where felony Is the
charge, and the accused is clothed with the pre-
sumption of innocence unless destroved and swept
away by countervailing evidence which estab-
lishes his guilt beyond a reasonable doubt. To
the like effect see Slate- - vs. Grltzner. 131 Mo.
loc. clt. 5.'5.

For thes reasons defendant's demurrer to the
evidence and as embodied In an Instruction to
that effect shoeld have prevailed. Slate vs.
Nesenheuer. 1S4 Mo. 461: State v. Hagan. lb.
C'l. Mate vs. Baker. 144 Mo iii. State vs. Shack-
elford. 148 Mo. 4S3. Mate vs. Grltzner. 134 Mo.
BIS. etc.

6. Nor is the conclusion Just announced in any
manner affected by the testimony as to
confer nee?, interviews and conv ersaticns be-
tween btock. the "legislative agent." and Kratz,
or between either of the others and Turner with
reference to the purchase uf defendant's shares
of stock, defendant not being present or repre-
sented at such conferences, etc: and the like
line of remark applies to u conversation between
H. spes and btock. Such conversations were hear-s- a

pure and simple. State vs. Patrick. 107 Mo.
loc. clt 153. Stale vs. Kotnschlld. Cs Mo 53.
State vs Jaeger. 64 Mo. liJ; State vs. Huff. 1CI
Mo. loc. clt. 43. vs liathhora. 16 Mo.

2. State vs. tec, ul Mo 4.a. elate vs. Lcv.
6S S. W. 5C. All these conversations, absent de-
fendant, weie lndubltahl res inter alios.
NO EVIDENCE TO SHOW CONSPIItACT
WITH CHARLES KRATZ.

T. Nor was the cause of the Stat- - at all
strengthened bv a&sum.ng and advancing the po-
sition that deienJam was the of
Stock and Kratz. 'there was no evidence to show
such conspiracy, or authority on the part c
tuner Kratz or Stock to speak for or act for
defendant In 'he premises Consequently the
btate vs. Huff, lal Mo. ice. clt. 4tt. and other
slritlar autnoiitles, hentofure cited, app.y and
condemn the admission in evidence against de-
fendant of such conversations. Besides, the Idea
that defendant con-pir- ed with Krutz and Stuclt
to have himself bribed is as flagrantly absjrd
as would be the position that a woman had con-
spired with ethers for her seduction.

i. Whether the shares cf stock sold by defend-
ant to Stock were vaiuable or worthless was a
question, under proper allegations made in the
Indictment, entirely legitimate for d'scus,on
before the Jury ufjn proper evidence offerei
Because' If It were shown that defendant, know-
ing the stf.c- - to be worthless, sold it to Meekmriy to disguise the real nature of the trans-
action, to wit, the acceptance of a bribe, this
would be entirely competent evidence. 3 Glf.
Evld. (llth Ed. section 7J But the trial court,
while It permitted Stuck, after he had tcstlned
concerning the value of the shares, "No. I do
not know anything about it." et permitted him.
In the face of such tettlmonv. and over the ob-
jection of defendant in rtplj to the insistent
questioning of the. Circuit Atldmt. to say. "I
do not know. I cens.deied them of no value."
This withers was not lestitlcg as an expert, and
had twice avowed his Ignorance of the value of
the shares, and jet was permitted to testify a,
to what he ignorant!)' considered" their value
to be He might as wdl have been asked If he
knew the d. stance to the Dug Mar birius, and.
having twice replied In the negative, hu might
h'ive been requited to answer wbat he 'consid-
ered" the d.stanee tu be. No pjsrible or imagi-
nable distinction can be taken between the hjpo-thetlc-

case and the one at bar. It Mock did
not know, he did not know, and that was the
ultima mule of all legitimate Inqulrv. But such
testimony aa to what Mock "considered," etc.
was a worthlees as the State
in the indictment allegtJ the snares of
stock 10 be. state vs. orltzner, 134 Mo. loc.
clt. 535. and cas. clt

9 Notwithstanding the trial cvurt admitted
ueh evidence and other evidence to show the

value or want of It 'if 'he stoat when
offered on behalf of toe State, yet that court
utterly refused to permit defendant to introduce
evidence showing such stock had a value. For
Instance: Letendant uttered to prove that minori-
ty stockholders of the Construction Company, ct
whom defendant was one. asserted that the stock
had been rendered valueless by Improper con-

duct of the directors, and hence shares did have
at least a litigated value. This was excluded.
Defendant offered to prove by Mr. F. X. Jud-eo- n

that defendant came to the,, witness on Feb-
ruary 1. 19"1, which was the day before the
transaction between defendant and Stock, and
consulted him and Judge Krum as attorneys,
with reference to his claim against the directors,
that at this consultation the aharea of stock
were referred to as the basis of the defendant's
claim, and that the defendant was advised that
he had a valid claim and could enforce U by
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Developments in Trial of the Cases Against Denny. Albright. Gutke,
Sheridan and Bersch Indicate, as a Basis for Motion to Quash,

an Effort Will Be Made to Show That Measure Was Ille-

gally Drawn When Introduced in the Assembly Con-

tention Is That if the Members Could Not Act Le-

gally on the Bill They Could Not Act Corruptly.

QUESTION OF SHERIDAN'S ELECTION IS ARGUED AT LENGTH.

s444s4aJLTIY SELECTEO T,0 4

4 THY THE CASES.
Harry W. Baker, president Baker

Produce Company. No. 4504 Washing- -
4 ton boulevard.
4 Andrew B. Bartlett. broker. No. 6742

4 Vernon avenue.
4 Alexander M. Bogy, credit manager

Ferguson-McKJnno- y Dry Goods Com--
s pany. No. 4308 Evans avenue.
4 James H. Brookmlre, secretary Cur--
4 tis Manufacturing Company, No. 4910 V
4 Washington avenue.
s James P. Duncan, cashier Buxton
st & Skinner, No. 3120 Locust street.

William H. Danforth, president
t Roblnson-Danfort- h Hilling Company,

No. 6625 Cates avenue.
Charles H. Hopkins, broker. No.

4 4033 McPherson avenue.
4 Harry C. Gilbert, commission tner- -

chant. No. 4444 Laclede avenue.
4 Samuel Gordon, Cox & Gordon, No.
4 4044 Westminster place.
s William F. Griffith, department
4 manager Hanley k KJnsella Coffee
4 and Spice Company, No. C204 Maple
s avenue.

James H. Hasklns, Hasklns-Ros- s

4 Manufacturing Company, No. Stxl
Delmar avenue.

4 Walter IL Petring. secretary H.
4 Petring-- Grocer Company, No. 3946
4 Forest Park boulevard. 4

a
The selection of a Jury in the cases of

Charles J. Denny, T. Bd. Albright, Charles
Gutke, John A. Sheridan and Edmond
Bersch was completed at noon yesterday In
Judge Rjan's court, and the Joint trial of
the quintet began after the noon reces.
The charge in the Indictment" Is accepting
a bribe in the furtherance of the Suburban
Railway franchise bill.

Yesterday's developments Indicate that
the defence may devote great effort to
showing that the Suburban bill was Illegally
drawn when introduced in the Assembly,
as a basis for a motion to quash, on the
ground that as the members of the House
rould not legally act on the measure, they
could not act corruptly on It within the
meaning of the statute.

When court convened yesterday morning
Circuit Attorney Folk completed hi3 ar-

gument in response to the demurrer of de-

fense, as published In yesterday's Repub-
lic. Judge Ryan overruled the demurrer
and ordered the cas to proceed.

The work of selecting a Jury waa begun )

and quickly completed, after which a recess
for lunch was taken 'Edwin E. Goebel. Deputy Clerk In the
Circuit Clerk's office, was the first witness

I examined. He produced the records of the
office, showing thut certificates of election
of the defendants as members of the House
of Delegates had been certified to by the
Circuit Judges in April, 1893. On n,

witness testlfled that no certifi-
cate hnd been iued to Sheridan of the
Fourth Ward, but that one had been is
sued to William Vogel as the duly elected
member from that ward.

P. R. Fltz Gibbon. City Register, was
the next witness. He testified to having
administered the official oath to the de--
fendants as members of the House In April. 1

1S99. and read the orths of all the mem-
bers from the official oath book of that
year.
OBJECT TO READING
SHERIDAN'S OATH.

Judge Krum objected to the reading of
Sheridan's oath ai irrelevant. He said the
indictment averred that Sheridan, with the
other defendants, had been duly elected,
whereat- - the State's own evidence showed
that he had not been elected, but had been
defeated by William Vogcl. The Circuit
Judges had issued a certificate of election
to Vogel and not Sheridan. Sheridan, there-
fore, could not have been a member of the
House, and was therefore not amenable
under the statute.

Circuit Attorney Folk contended that un-

der the City Charter the House is the sole
judge of the qualifications of Its members.
It had seated Sheridan, and he had acted
thenceforward as a member of the body
after taking the oath and was clearly
amenable.
CONTENTION PRECIPITATED
ANIMATED DISCUSSION.

This contention precipitated an animated
discussion. In which Judge Ryan joined,
touching the status of Sheridan In the
House and In the eyes of the law. Mr. Folk
argued that Sheridan was at least a de
facto, if not a de Jure, member, and thus
a subject for bribery. Attorney Krum de-

clared that a de facto officer could not be
a subject for bribery. Judge Ryan was In-

clined to the Circuit Attorney's opinion, and
asked for further information aa to the
manner In which Sheridan had been" seated
over Vogel by the House and the construc
tion placed upon the case by the Court of t

BOODLE CHARGES IN
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STANDS ON

OF SUBURBAN BILL.

Appeals. ThU was furnished b Judge
Krum.

Judge Krum argued that the House had.
no process to seat a member without a cer-

tificate of election and that it was not
the sole judge of the election of a member.
As a matter of fact, he said. Sheridan was
not elected, but was defeated by Vogel.
Vogel presented his certificate of election
to the House, took the oath, was seated
and later ousted on the mere presentation
of a petition by Sheridan, whom he desig-

nated a "mere Interloper."
Circuit Attorney Folk quoted from the

Charter provisions, showing that the House
IS the sole Judge of the qualifications of Us

members and of their election also. He fol-

lowed this with quotations from the Court
of Appeals' decision In a similar case, whtcn

declared there could be no apreal from the
House'.! ruling.
COURT WILL EXAMINE
POINTS THOROUGHLY.

Judge Ryan announced that he would ex-

amine more thoroughly later into authori-

ties on the two main points at Issue, name-

ly. Is a de facto officer a subject for
bribery and was Sheridan a de facto mem-

ber of the House? Meantime he would al-

low the examination to proceed.

After Witness FitiGlbbon had read the
official oaths of all the members of the
House. Including that of Vogel, he was ex-

cused.
George F. Mockler, secretary of the Clty

Counell. wa3 the last witness of the day.

He produced the journal of the Council for
). from which he nroceeded to read

the record of the Suburban bill, known as

Council bill No. 44.

Judge Krum objected to this testimonv-a- s

incompetent on the ground that, as the
original bill was not accompanied by a pe-

tition or the property owners on the streets
named in the route, according to the

of the statutes, it was not a legal
measure and could not legally be consid-

ered by the Assembly.
OBJECT TO TESTIMONY
OF HOUSE RECORD.

This objection precipitated another long
argument, bristling with g tech-

nicalities. Judge Krum argued that, as the
measure was not drawn In compliance with
the ordinance provisions, it was not A law- - ,

ful measure: therefore, there being befcre
the Assembly nothing upon which It could
lawfully act, that body could not have act-

ed corruptly on it within the meaning of
the statute defining bribery-- He quoted nu
merous authorities In support of his con- - ,

tenlion.
Judge Ryan announced that he had al-

ready made a ruling adverse to this con-

tention, and he saw no reason to change his
ruling. The law as, presented by Judge
Krum, he said, was abhorrent In Its appli-

cation. If that phase proved to be correct,
which ho was not willing as yet to admit.
In view of the many authorities presented
In support of It, he would examine more
deeply Into the point raised, but at present
he would overrule the objection and allow
the examination to proceed.

After the witness had related the course
of the measure through the Council until it
was certified to the House he was excused
nnd court ordered an adjournment until to-

day. With the consent of counsel the Jury
was allowed to separate after being duly
cautioncd.

FIVE CHILDREN KILLED BY

EXPLOSION OF GAS TANK.

Mother Hurled Tliroajih side of House
Into noad Debris Takes Fire

and Burns Bodies.

Fort Lee, N. J., Dec 16. By the explo-
sion of a small gas tank to-d- the resi-
dence of John Puglugbl was demolished, his
five children instantly killed, and his wife
so severely Injured that her recover- - is
despaired of.

The mother was found 200 feet from where,
the explosion took place, her right arm
almost torn from her body.

Just returned from school, the children
were at the lunch table when the explosion
occurred. The roof and jddM of the house
were blown out. An adjoining cottage was
also partially destroyed.

The debris; Immediately took fire and the
bodies of the dead were badly charred.

Mrs. Puglughl, who was waiting on the
children at the table, was blown tbroush
the side of the house, and was found m
the road. The father was away from home.

The tank which exploded was In the cel-

lar and supplied the illuminating rs for
the building. "

1,812
"PLACES OF BUSINESS"
were advertised in the
'Business For Sale" col

umns of The Republic last month. 498
more than any other St. Louis news-
paper printed during the same month.

( In St. Lonli, One Cent.
t On Trnlna, Three Cents.
I Ontslile St. Louis, Tiro Cent.

THE CRIMINAL COURL

SHERIDAN'. CHAS. J. DENNY.

WEDDING PERFORMED

BEFORE FOOTLIGHTS

Ili'urv Cohen, Lending Man at the
GeiTuania Theater, Married

to Mjjs Goldberg.

BRIDE MEMBER OF COMPANY.

Service Follows Ringing Down of
Curtain on Evpning Perform-

ance and Is Witnessed
bv a Large Audience.

After the curtain f"ll on "The Romanca
of the House of David" last night at the
Fourteenth Street Theater, it rose again
for a drama in real life, and Miss Minnie
Goldberg, who was plajing the role of the
False Princess, and Henry Cohen, who
plajed the part of Prince Nathan, were
married before the audience, under the full
glare of the footlights.

The marriage was the culmination of a
romance in the lives of the actors almost as
picturesque a the story they enacted on tne
stage. Several months ao Mr. Cohen was
stricken with a fever while playing an en-

gagement at the Fourteenth Street Theater.
Miss Goldberg was playing a minor part In
the same company. Cohen had shown her
many courtesies and endeavored to educate
her In the Intricacies of the art.

When Miss Goldberg heard that he was
sick she left the theater without taking
time to change her costume and hastened
to the home of the actor. All through his
sickness Miss Goldberg carefully nursed
him. In a few vveks Cohen began to Im-

prove, and he paid his suit in earnest to
the uctre-nurs- e who had saved his life.
Very soon Cohen asked Miss Goldberg for
her hand and the next evening announced
their engagement to the other members of
the company.

JEWISH RITES ARE OBSERVED.
The marriage ceremony was performed by

the Rabbi Crosby, under the Jewish ritual.
With a canopy of pale blue silk over them

the bride and groom advanced to the plat-
form occupied by the rabbi, who uttered a
few words In Hebrew, pronouncing them
man and wife.

Mr. and Mrs. Joseph Jacobson. members
of the company, attended the bridegroom,
while Mr. and Mrs Jacob Gardner per-
formed the pretty ceremony of giving away
the bride after the Jewish fashion.

The bride's Mster. Mita Sarah Goldberg,
acted as bride-mai- and Sam Stern was
Mr. Cohen's best man. Miss Sarah Fox
was maid cf honor.

While the ceremony was being performed
Maurice Kroner, on behalf of the company,
presented Mr. Cohen with a gold watch. A.
committer from the Sons and Daughters of
Zlon attended the theater, and from a box
their spokesman extended the wishes of the
society for the voung couple's welfare-Afte- r

the ceremony was performed the
entire company and friends of the couple
retired to the cafe of the theater, where
n banquet was given In honor of the couple
by the management of the company.

Mr. Cohen is leading man of the Euro-
pean Opera and Dramatic Company, and Is
said by Jewish theatrical circles to be one
of the leading Jewish actors In the United
States. He Is 33 years old and was
born In Russia. He is said to be a member
of a verv wealthy Russian family and has
two brothers in Chicago.

The bride. Mis, Goldberg, has only been
on the stage a little over two years. Last
July she Joined the company of which Co-
hen was leading man. and her progress was
rapid under hi- - direction.

ADVICE TO MARK TWAIN.

Wit Tells Him How to Exercise
His Philanthropy After Death.

ItErCDHC SPECIAL.
New York. Dec. 16. Since Mark Twain

advertised for editorial obituaries of him-
self he has receied dozens of voluntary
ones sent to him for revision.

In this connection a Baltimore man has
sent him the following advice:

"Mark Twain, New York. Some people,
think you are immortal, but If you really
ever do Intend to die, it is certainly your
duty to go to h 1. Funny men are needed
there, but they are very small potatoes up
In heaven. You have always preached
philanthropy, and now you have the
chance of your lifetime to demonstrate your
consistency."

Mr. Clemens regards this Idea as full of
suggestions, and is considering how far a
humort's duty to his fellow-creatur-

actually extends.
One wag has suggested that Mr. Clemens

might adopt the advice if he were given a
monopoly of the er privilege in ex-
change for his corner in wit on earth.

WOMAN STRUCK BY ENGINE.

Mrs. Katie Baker Injured While
Crossing Wabash Tracks.

Mr?. Katie Baker. 33 years old, of No.
2SU North Spring avenue, was run down
by a switch engine last night In the Wa-
bash freight yards and so severely Injured
that she may die. Her right arm was sev-
ered and she sustained internal Injuries.

She wa st-u- ck shortly before 8 o'clock by
engine No.. 67 of the Terminal Railroad aa
it was parsing the yards near Main andAshley streets. Jostpn Reynolds, who was
in charge cf the engine, did not see thewoman until she was struck.

Mrs. Baker was hurried to the City Hos-
pital. She has a son, but he could give Bo
reason fcr his mother's presence la ."Ust
railroad yards at that hour.

-


